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What this appeal is about

1.

2.

3.

4.

Over the last 15 years, the Respondent, a former resident of Port Stephens, lodged

over 140 applications for access to information with the Council.1

To assist in managing those applications (and applications from others), the Council

uploaded information into a program promoted by the Information and Privaсy

Commission (the GIPA Tool).

In October 2024, the Respondent became aware that her personal information had

been uploaded onto, and remained on, the GIPA Tool. She sought a review under the

Privacy and Personal Information Protection Act 1998 (Privacy Act).

The Tribunal below held that the Council breached two information protection

principles (IPP) in the Privacy Act:

a. IPP 3 (s 10) for failing to provide a collection notice; and

b. IPP 5  (s 12) for failing to delete information from the GIPA Tool when it was no

longer necessary to keep the information on that tool.

1Port Stephens Council vWebb [2021] NSWCATAD 180, [37]; see since that decision Webb v Port Stephens Council [2025]
NSWCATAD 30 and Webb v Port Stephens Council [2023] NSWCATAР 133.
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5.

6.

7.

Each finding was affected by error:

a.

b.

C.

The Tribunal below misconstrued s 12(a) of the Privacy Act to the effect that the

keeping of information in one program/location can be a breach even where the

same information is legitimately held elsewhere (Ground 4).

In determining that the holding of the information in the GIPA Tool was no longer

necessary, the Tribunal not only misapplied the State Records Act 1998 (SR Act)

(Ground 5), but its conclusion that the SR Act was subject to the Privacy Act was

contrary to the plain words of s 21(7) of the former (Ground 6).

Both findings hinged upon what the Tribunal referred to as an absence of evidence

or submissions to contradict the allegations. That reflected either:

i. the placing of a persuasive onus on the Council in proceedings where there

is no onus of proof (Ground 1); or

ii. the drawing of an inference pursuant to Jones v Dunkel that was not already

available (Ground 2), nor articulated in the reasons (Ground 3).

The Tribunal went on to hold that there were systemic issues at the Council. It did so

without such allegations arising on either party's case, nor the Tribunal identifying to

the Council that it was considering making findings about systemic issues. That was a

denial of procedural fairness (Ground 7).

Having found two breaches of the Privacy Act, the Tribunal awarded the Respondent

$3,000 in compensation. That order:

a. was for distress caused to the Respondent by having to bring the proceedings

(Ground 9),2 which concerned conduct that went beyond (but included) that which

was found in breach of the Privacy Act (Ground 8);3 and

b. included an amount of $500 for costs despite there being no power to award costs

as compensation (Ground 10).

2 Judgment (J) [110]
3 J [108].
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Ground 4: Did the Tribunal, in applying s 12(a) of the GIPA Act, ask itself the wrong

question of whether it was necessary for the Council to keep the subject information in

particular tool or program, rather than simply whether it was necessary for the

Councił to keep the information?

a

J [88]

8. The critical error made by the Tribunal is encapsulated in Ground 4.

9.

10.

The Tribunal below found that there was a breach of the provision where information

was held on a particular program (the GIPA Tool) for longer than was necessary for it

to be held on that program.4

That was in circumstances where the Tribunal had evidence before it, and recorded

in its decision, that Council also held the information elsewhere.

11.

12.

13.

14.

15.

16.

The Tribunal did not ask itself whether the holding of the information in those other

locations, or generally, was for longer than was necessary. It simply considered

whether it was necessary for Council to continue to hold the information on the GIPA

tool

That was to ask the wrong question.

The Tribunal should have asked simply whether it was necessary for the Council to

continue to hold the information.

Section 12(a) of the Privacy Act provides that:

"A public sector agency that holds personal information must ensure-

(a) that the information is kept for no longer than is necessary for the

purposes for which the information may lawfully be used, ..."

On its plain terms, the section is concerned with the holding of information by an

agency generally.

It is not in terms concerned with:

a. where information is kept; and

b. whether it is kept in a single location for longer than it is necessary for it to be kept

in that location.

4 J [88].

5 Transcript p 28 L1242-1250, and 39 L1284-1287.

6J [88].
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17.

18.

19.

20.

21.

22.

That is reinforced by the immediate statutory context. Subsections 12(c) and (d) require

an agency to ensure, again in general terms:

"(c)

(d)

that the information is protected, by taking such security safeguards as are

reasonable in the circumstances, against loss, unauthorised access, use,

modification or disclosure, and against all other misuse, and

that, if it is necessary for the information to be given to a person in connection

with the provision of a service to the agency, everything reasonably within the

power of the agency is done to prevent unauthorised use or disclosure of the

information."

Those provisions impose an obligation on the agency to ensure that information is

protected, and unauthorised use prevented, but not in any one particular way. An

agency has a broad discretion to choose where it puts the information that it holds so

long as it adopts reasonable security safeguards.

In short, an agency can hold the information for as long as it is necessary, in whatever

location it pleases, so long as it takes such reasonable safeguards, and (where

information is given to another) does everything reasonably within its power to prevent

unauthorised use or disclosure.

The approach taken by the Tribunal impinges on that broad discretion. It introduces a

limitation that is not contained in the plain words.

Instead, it requires the reading of the underlined words into the provision:

"that the information is kept in any one particular form or location for no longer than

is necessary for the purposes for which the information may lawfully be used, ..."

That is impermissible: Taylor v The Owners - Strata Plan No 11564 (2014) 253 CLR

531, [39].

Ground 1: Did the Tribunal incorrectly approach the question of whether the Council

breached information protection principle (IPP) 3 and IPP 5 on the basis that the

Council bore an onus of proof?

J [79] and [88]

23. The Tribunal's ultimate reasoning for finding a breach of IPP 3 and IPP 5 was:

a. "In the absence of any submissions made to or evidence of the Respondent placed

before the Tribunal to the contrary I am satisfied, based on the material before the
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24.

25.

26.

27.

b.

Tribunal, that the Conduct of Concern (and thus the Respondent) breached IPP

3".7

"In the absence of any substantive submissions or compelling evidence from the

Respondent on either: (a) how specifically the SRA prevents it from deleting the

Applicant Personal Information from the GIPA Tool; or (b) otherwise, why it  is still

necessary for the Respondent to keep the Applicant Personal Information (which

is presumably a duplicate of that personal information already held by the

Respondent elsewhere) in the GIPA Tool for the purpose for which it may lawfully

be used, I am satisfied that the keeping of the Applicant Personal Information in

the GIPA Tool in these circumstances is in breach of IPPs 5(a) and (b)".8

Both reflect a line of reasoning that because the Council had not put forward

persuasive evidence or submissions on a particular point, the Tribunal was satisfied

that there was a breach.

That in effect placed an onus on the Council to disprove the Respondent's case.

There is no burden of proof in administrative review proceedings: McDonald v Director-

General of Social Security (1984) 1 FCR 354, 358.

Instead, if there is uncertainty in the determination of a fact in issue, it is to be decided

against the applicant: KP v Narrandera Shire Council (GD) [2011] NSWADTAP 15,

[26]-[31].

28. The Tribunal inverted that approach.

29. That inversion was central to the ultimate findings at J[79] and [88]. It was a vitiating

error in respect of both IPP 3 and 5.

Ground 2: did the Tribunal, in finding that the Council breached IPP 3 and IPP 5, draw

an inference in accordance with the principles in Jones v Dunkel that was not available,

or that it was otherwise not entitled to draw?

J [52], [79] and [88]

30. The Tribunal's inversion of the onus appears to have been drawn from several

statements of principle earlier in its reasons.

7 J [79].

J [88].

5
























